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wierzbowski eversheds Sutherland is one of the leading 
law practices in Poland, with nearly 50 experienced lawyers 
who can advise on the full range of business-related issues. 
It is a member of Eversheds Sutherland, one of the world’s 
largest legal brands, with 67 offices in 34 countries, enabling 
it to support clients in carrying out complex projects on a 
global scale. The Public Procurement team provides legal 
advice to contractors and contracting authorities at every 
stage of the procurement process and contract perfor-

mance. It has worked on complex procurement projects for 
IT and new technologies, energy, road and rail infrastruc-
ture, pharmaceutical, medical, and defence contractors, and 
has particular experience in projects related to the imple-
mentation and maintenance of IT and telecommunications 
systems and the supply of IT equipment. The team handles 
disputes arising from contracts concluded under the Public 
Procurement Law, and represents clients before the Nation-
al Appeal Chamber and the state courts. 

Author
witold Sławiński is head of the technical 
and industrial engineering team at 
Wierzbowski Eversheds Sutherland and 
specialises in providing legal support for 
development processes and construction 
contracts for firms from the construction 

sector, particularly the building automation segment. He 
advises clients on public procurement law, business 
negotiations and commercial contracts, particularly 
contracts for construction work. Witold has extensive 
experience in advising on the implementation of major 
infrastructure projects involving public contracts for the 
construction of roads and stadiums, including 
representing clients before the National Appeal, and 
preparing and conducting proceedings for the national toll 
collection system for motorways and expressways.

1. General

1.1 Legislation regulating Procurement of 
Government contracts 
The Polish legislation framework regulating the award of 
public contracts consists of European Union (EU) law and 
relevant Polish legislation. Poland has transposed the fol-
lowing EU public procurement directives into Polish law:

•	Directive 2014/24/EU of the European Parliament and of 
the Council of 26 February 2014 on public procurement 
and repealing Directive 2004/18/EC;

•	Directive 2014/25/EU of the European Parliament and of 
the Council of 26 February 2014 on procurement by enti-
ties operating in the water, energy, transport and postal 
services sectors and repealing Directive 2004/17/EC;

•	Directive 2009/81/EC of the European Parliament and of 
the Council of 13 July 2009 on the co-ordination of pro-
cedures for the award of certain works contracts, supply 
contracts and service contracts by contracting authori-
ties or entities in the fields of defence and security and 
amending Directives 2004/17/EC and 2004/18/EC; and

•	Directive 2007/66/EC of the European Parliament and 
of the Council of 11 December 2007 amending Council 
Directives 89/665/EEC and 92/13/EEC with regard to 
improving the effectiveness of review procedures con-
cerning the award of public contracts.

In addition, the European Commission’s regulation 2016/7 
of 5 January 2016 establishing the standard form for the 
European Single Procurement Document applies directly 
in Poland.

The Polish legislation transposing the above-mentioned EU 
directives into national law consists of the Act of 29 Janu-
ary 2004 – Public Procurement Law (PPL) and secondary 
legislation regulating various technical aspects of public 
procurement.

The most relevant secondary legislation consists of:

•	Regulation of the President of the Council of Ministers 
of 28 December 2017 on the average exchange rate of the 
zloty to the euro constituting the basis for calculating the 
value of a contract;
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•	Regulation of the Minister of Economic Development 
of 22 December 2017 on the thresholds of contracts and 
design contests that require the dispatch of a notice to the 
Publications Office of the EU;

•	Regulation of the Minister of Economic Development of 
26 July 2016 on the types of documents that the contract-
ing authority may require from the contractor in the 
contract award proceedings (amended by the regulation 
dated 16 October 2018);

•	Regulation of the President of the Council of Ministers of 
22 March 2010 on the rules of procedure concerning the 
examination of appeals (amended by the regulation dated 
20 December 2016 and the regulation dated 17 October 
2018); and

•	Regulation of the President of the Council of Ministers of 
15 March 2010 on the amount and manner of collecting 
the appeal fee, types of costs in the appeal proceedings 
and the manner of their settlement (amended by the 
regulation dated 19 December 2016).

1.2 entities Subject to Procurement regulation
The PPL applies only to public contracts awarded by entities 
that are specified in Article 3 of the PPL. These entities are:

•	public finance sector entities within the meaning of the 
provisions on public finance (eg, central administration 
units, municipalities, universities, hospitals);

•	state organisational units not having legal personality 
(other than those listed above);

•	legal persons established for the specific purpose of 
meeting needs of a general nature, not having indus-
trial or commercial character, if the entities referred to 
above separately or jointly, directly or indirectly through 
another subject:
(a) finance them at over 50%;
(b) hold more than half of their shares;
(c) supervise their managing body; or
(d) have the right to appoint more than half of the mem-

bers of their supervisory or managing body – insofar 
as the legal person does not operate under ordinary 
market conditions, its purpose is not generating 
profit and it does not incur losses arising out of the 
conducted activity;

•	combinations of entities referred to above;
•	other entities, where:

(a) the contract is awarded for the purpose of perform-
ing a utility type of activity and such an activity is 
performed on the basis of special or exclusive rights; 
or

(b) the entities referred to above separately or jointly, 
directly or indirectly through another subject have a 
controlling influence on them through holding more 
than half of the shares or more than half of the votes 
resulting from shares, or have the right to appoint 
more than half of the members of their supervisory 
or managing body;

•	other entities, if the following circumstances occur:
(a) more than 50% of the value of a contract awarded 

by them is financed out of public funds or by public 
entities;

(b) the value of a contract is equal to or exceeds the EU 
thresholds; or

(c) the object of the contract shall be construction works 
in the area of land or water engineering specified in 
Annex II to Directive 2014/24/EU, or the construc-
tion of hospitals, sports and recreation or rest facili-
ties, school buildings, buildings of schools of higher 
education or buildings used by public administration 
or services related to such construction works; and

•	entities with which a contract for a construction work 
concession has been concluded under the Act of 9 
January 2009 on Concessions for construction works or 
services, to the extent to which they award a contract for 
the purpose of the execution of that concession.

Therefore, public procurement rules apply not only to public 
entities but also to some categories of private entities.

1.3 type of contracts Subject to Procurement 
regulation 
The PPL applies only to public contracts; it does not apply 
to contracts below EUR30,000. In addition, if the value of 
the contract exceeds the EU threshold, then specific legal 
regulations resulting from the EU directives apply. The dif-
ferences between the regulations applying to the contracts 
above and below the EU threshold are not substantial. The 
main differences include the rules of tender notice publica-
tion, the time limit for the submission of tenders and the 
available legal remedies.

The EU thresholds are as follows:

•	EUR144,000 – for supply and service contracts awarded 
by public finance sector entities;

•	EUR221,000 – for supply and service contracts awarded 
by other public entities;

•	EUR443,000 – for supply and service contracts awarded 
by awarding entities in the utility sector and the defence 
and security sector; and

•	EUR5.548 million – for construction works contracts 
awarded by any awarding entity.

The value of the contract is calculated as net value, without 
VAT. 

1.4 Openness of regulated contract Award 
Procedure
A regulated contract award procedure is open to any inter-
ested party, from any jurisdiction.
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1.5 Key Obligations
The awarding entity must specify the conditions of participa-
tion in the proceedings and evidence required from contrac-
tors in proportion to the object of the contract and in a way 
that permits the assessment of the contractor’s capacity duly 
to perform the contract.

The conditions of participation in the proceedings may con-
cern:

•	competence or authorisations to conduct a specific pro-
fessional activity;

•	economic or financial position; or
•	technical or professional capacity.

With regard to conditions for participation in a proce-
dure, relating to competencies or authorisations to carry 
out specific professional activity, the contracting authority 
may require that the economic operators is/shall be entered 
into one of the professional or business registers kept in a 
Member State of the European Union where they have their 
registered office.

2. contract Award Process

2.1 Prior Advertisement of regulated contract 
Award Procedures
The notices about procurement procedures must be pub-
lished:

•	in the case of procurement below the EU thresholds: in 
the Official Gazette and the Biuletyn Zamówień Public-
znych (the Public Procurement Bulletin), available on the 
internet portal of the Public Procurement Office; and

•	in the case of procurement above the EU thresholds: in 
the OJEU.

The awarding entity may additionally publish the notice in 
another manner – for example, in the press.

Moreover, the awarding entity in all procurement pro-
ceedings that are published shall make the specification 
of the tender or other information about the procurement 
(depending on the type of procedure) available on its website 
from the date of publication of the contract notice in the 
OJEU or the Public Procurement Bulletin.

2.2 Preliminary Market consultations by 
Awarding Authority
The contracting authority may decide to conduct technical 
dialogue.

Before commencing a contract-award procedure, the con-
tracting authority may inform the economic operators about 
plans and expectations relating to the contract, and in partic-

ular may conduct technical dialogue, by addressing experts, 
public authorities or economic operators, seeking advice or 
information necessary for the preparation of the description 
of the subject matter of the contract, the tender specification, 
or the conditions of the contract. 

Technical dialogue should be conducted in a manner that 
ensures fair competition and equal treatment of potential 
economic operators and their solutions.

The contracting entity shall publish information on the 
intended technical dialogue and its subject on its website. 
The contracting entity shall also publish information on the 
application of technical dialogue in the contract notice.

The PPL implements fully the general principles of public 
procurement set out in the Directives (ie, fair competition, 
equal treatment of economic operators, proportionality and 
transparency).

The procedures involving negotiations can be used only in 
specific situations. The competitive dialogue and the nego-
tiations with prior publication can be used only if at least one 
of the circumstances below has occurred:

•	during the prior proceedings under the open or restricted 
tendering procedure a request for participation in the 
proceedings was not submitted and no tenders were sub-
mitted, or all the tenders were rejected because of their 
non-compliance with the description of the object of the 
contract while the original terms of the contract have not 
been substantially altered;

•	the contract value is less than the EU threshold;
•	the solutions available at the market cannot satisfy the 

awarding entity’s needs without being adjusted;
•	the construction works, supplies or services include 

design or innovative solutions;
•	the contract may not be awarded without previous nego-

tiations as a result of special circumstances regarding its 
nature, degree of complexity or legal or financial condi-
tions, or as a result of risk connected with the construc-
tion works, supplies or services; or

•	if the awarding entity cannot describe the object of the 
contract in a sufficiently precise manner by reference to a 
specific standard, the European technical assessment, the 
common technical specification or the technical refer-
ence.

Only awarding entities in the utility sector can use the nego-
tiations with prior publication in every situation without 
having to meet any of these conditions.

There is also a special procedure of negotiations without 
publication, but it can be used only in exceptional situations.
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2.3 choice/conditions of tender Procedure
The awarding authority is allowed to choose the tender pro-
cedure, but it is not free choice: the type of procedure is the 
subject of the fulfilment of certain conditions.

2.4 timing for Publication of Documents
The PPL imposes obligations regarding timing for the pro-
curement documents.

2.5 time Limits for receipt of expressions of 
interest or Submission of tenders
The PPL regulates these time limits.

2.6 eligibility for Participation in Procurement 
Process
The conditions of participation in the proceedings may con-
cern:

•	competence or authorisations to conduct a specific pro-
fessional activity;

•	economic or financial position; or
•	technical or professional capacity.

The limitation for contracting authorities results mainly 
from the application of the proportionality rule – the con-
ditions cannot be more severe than necessary to perform 
the contract.

The specific limitation concerns the condition related to 
the annual turnover. The awarding entity shall not require 
the minimum annual turnover to exceed twice the contract 
value, except in duly justified cases relating to the object of 
the contract or the method of its performance.

The PPL also provides a specific right for the awarding enti-
ties, which may, at any stage of the proceedings, consider that 
a contractor lacks the required capacities where the engage-
ment of said contractor’s technical or professional resources 
in other business ventures of the contractor may adversely 
affect the contract performance.

2.7 restriction of Participation in Procurement 
Process
The number of bidders can be limited only in restricted or 
negotiated procedures, in which bidders are shortlisted by 
the contracting authority. The number of shortlisted bidders 
must be specified in the contract notice and shall ensure 
competition; however, it shall not be fewer than five and no 
more than 20 in cases of restricted tender, and no fewer than 
three in cases of negotiations with publication and competi-
tive dialogue.

If the number of bidders that meet the conditions for partici-
pation is greater than that specified in the notice, the award-
ing entity shall invite the bidders – selected based on the 
selection criteria – to submit tenders.

If the number of contractors that meet such conditions is less 
than the number specified in the contract notice, the award-
ing entity shall invite all contractors to submit their tenders.

2.8 evaluation criteria
Public contracts are awarded to the tenderer who has sub-
mitted the most advantageous bid determined on the basis 
of the contract award criteria. The criteria must be provided 
in the specification of tender.

The contract award criteria shall be either the price, the cost, 
or other criteria related to the object of the contract, such 
as quality, social aspects, environmental aspects, innovative 
aspects, organisation, occupational qualifications, experi-
ence of persons assigned to implement the contract and 
after-sales service, and technical assistance or terms of sup-
ply.

Awarding entities that are public finance sector entities or 
other state organisational units may apply the price criterion 
as the sole award criterion or as a criterion of the weight 
exceeding 60%, if they describe in the specification the 
quality standards referring to all significant features of the 
object of the contract and demonstrate in protocol to the 
procurement procedure how the life-cycle costs were taken 
into account in the description of the object of the contract.

3. General transparency Obligations

3.1 Obligation to Disclose Bidder/tender 
evaluation Methodology 
The contracting authority must prepare a description of 
the criteria that it will apply in selecting a tender, specify-
ing also the weights of particular criteria and the method of 
assessment of tenders; if assigning a weight is not possible 
for objective reasons, the contracting authority shall list the 
contract award criteria in the order of their priority.

The specification of essential terms of the contract shall 
include such information.

3.2 Obligation to Notify interested Parties who 
Have Not Been Selected
The awarding entity shall immediately notify contractors 
whose tenders were rejected and the reasons for thatrejec-
tion. The awarding entity shall immediately notify all con-
tractors of information such as:

•	the choice of the most advantageous tender, providing 
the name and address of the contractor whose tender has 
been selected;

•	the names and addresses of the contractors who submit-
ted tenders and the number of points received by the 
tenders under each tender evaluation criterion and the 
total number of points achieved;
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•	the contractors that have been excluded; and
•	the contractors whose tenders were rejected and the 

reasons for that rejection.

In the rejection of tenders, the information shall contain 
clarification of the reasons for which evidence presented by 
the contractor has been deemed insufficient by the award-
ing entity.

3.3 Obligation to Notify Bidders of contract 
Award Decision
The awarding entity shall immediately notify bidders of the 
contract award decision.

The information about the choice of the most advantageous 
tender must also be made available on the website of the 
awarding entity.

3.4 requirement For ‘Standstill Period’
The contracting entity concludes a public contract within a 
period that must be:

•	not shorter than ten days from the date of dispatch of 
the notice on the selection of the most advantageous 
tender, where the notice was sent by electronic means of 
communication, or 15 days if it was sent by other means, 
for contracts with a value equal to or exceeding the EU 
thresholds; or

•	not shorter than five days from the date of dispatch of the 
notice on the selection of the most advantageous tender, 
where the notice was sent by electronic means of com-
munication, or ten days if it was sent by other means, for 
contracts with a value lower than the EU thresholds. 

The contracting entity may conclude a public contract before 
the expiry of the time limits in certain situations specified 
in the PPL:

•	when only one tender was submitted in an open tender; 
•	when only one tender was submitted in a restricted ten-

der, negotiated procedure with publication of a contract 
notice or competitive dialogue; 

•	if an economic operator was excluded, the time limit 
for appealing the exclusion has expired or, following the 
complaint to the National Appeals Chamber (NAC), 
the NAC has issued a judgment or final decision in the 
appeal procedure; 

•	if a contract is awarded through a negotiated procedure 
without prior publication of a contract notice or under 
a dynamic purchasing system, or under a framework 
agreement; or 

•	in a procedure for the award of a contract having a value 
lower than the EU thresholds, if the time limit for lodg-
ing a complaint against the activities of the contracting 
authority has expired or, following the lodging of such an 

appeal, the NAC has issued a judgment or an order clos-
ing the appellate proceedings.

Please note that if a complaint to the NAC is filed, the con-
tracting entity may not conclude a contract until the NAC 
issues a judgment or final decision. The contracting entity 
may, however, petition the NAC to revoke the ban on con-
cluding the contract. The NAC may revoke the ban if failure 
to conclude a contract could have negative consequences 
for the public interest, particularly in the fields of defence 
and security, exceeding the benefits related to the required 
protection of all interests that are likely to be affected as a 
result of actions taken by the contracting entity in the con-
tract award procedure. The NAC resolves such a petition 
by issuing a decision no later than within five days of the 
submission of the petition. The NAC decision is final and 
may not be contested.

4. review Procedures

4.1 responsibility for review of Awarding 
Authority’s Decisions 
Procurement complaints are filed with the National Appeals 
Chamber (NAC), which is a special quasi-arbitration body 
in Warsaw dedicated to resolving public procurement dis-
putes.

The parties may subsequently file an appeal with the district 
court against the NAC’s ruling. The court’s judgment is final. 
Only the President of the Public Procurement Office may file 
a cessation to the Supreme Court.

4.2 remedies Available for Breach of Procurement 
Legislation
The remedy for a breach of the procurement legislation is 
filing a complaint with the NAC. The contracting authority 
that infringes the provisions of the procurement legislation 
may also be subject to a financial penalty, which would be 
imposed by an administrative decision.

4.3 interim Measures
A complaint to the NAC suspends the contract award pro-
cedure.

4.4 challenging Awarding Authority’s Decisions
The economic operator, the participants in the procedure 
and other parties who have or had an interest in winning a 
given contract or have suffered or may suffer damage due 
to the contracting entity’s violation of the provisions of PPL 
have standing to challenge the awarding authority’s deci-
sions.

A complaint to the NAC may be filed against any act of the 
awarding authority that is contrary to the provisions of PPL, 
or against any omission by the contracting authority.
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If the contract value is less than the EU threshold value, an 
appeal to the NAC may be filed only in a few specified situ-
ations, such as the exclusion of the contractor from contract 
award procedures or the rejection of its bid.

4.5 time Limits for challenging Decision
The complaint shall generally be lodged within ten days of 
sending the information concerning an act by the awarding 
entity constituting grounds for its lodging. The deadline is 
five days for tenders below the EU threshold.

4.6 Length of Proceedings
The complaint is usually considered by the NAC within 15 
days after filing, during an oral hearing. The judicial proce-
dure usually takes one to two months from filing the appeal.

4.7 Annual Number of Procurement claims 
Review applications are frequently filed – every year, con-
tractors submit around 3,000 complaints to the NAC. As a 
consequence of adding new grounds to the PPL for com-
plaints in tenders below the EU threshold, this number is 
expected to increase.

4.8 costs involved in challenging Decision
The fee for filing a complaint to the NAC ranges from 
EUR3,500 to EUR4,700, depending on the value and type 
of the subject of the procurement. The fee for a judicial com-
plaint ranges from EUR17,800 to EUR23,800.

5. Miscellaneous

5.1 Modification of contracts Post-award
A public contract can be amended in situations described in 
the PPL. The Polish regulation complies with the regulation 
provided in Article 72 of 2014/24 EU Directive.

According to Article 144 of the PPL, the general principle is 
that any changes in the provisions of a concluded contract 
or framework agreement, as regards the contents of the bid 
based on which the contractor has been selected, shall be 
prohibited unless at least one of the following circumstances 
occurs:

•	the changes have been envisaged in the contract notice or 
the specification of essential terms of the contract in the 
form of unambiguous contractual provisions that specify 
their scope, especially a possibility of changing the 
amount of the contractor’s remuneration and the nature 
and conditions of introducing the changes;

•	the changes pertain to the execution of additional sup-
plies, services or construction works by the original 
contractor not covered by the main contract, insofar 
as they have become necessary and all of the following 
conditions have been fulfilled:
(a) a change of contractor may not be made for eco-

nomic or technical reasons, especially concerning 
interchangability or interoperability of equipment, 
services or installations ordered under the main 
contract;

(b) a change of contractor would cause significant in-
convenience or a substantial increase in costs for the 
contracting authority;

(c) the value of each subsequent change does not exceed 
50% of the value of the contract originally set forth 
in the agreement or framework agreement; and

(d) both of the following conditions have been fulfilled:
(i) it is necessary to change the agreement or 

framework agreement because of circumstanc-
es that the contracting authority, acting with 
due diligence, could not have foreseen; and

(ii) the value of the change does not exceed 50% of 
the value of the contract originally set forth in 
the agreement or framework agreement;

•	the contractor to which the contracting authority award-
ed the contract is to be replaced by a new operator:
(a) under the contractual provisions referred to above;
(b) as a result of a merger, division, transformation, 

bankruptcy, restructuring or acquisition of the exist-
ing contractor or its enterprise; insofar as the new 
contractor fulfils the conditions for participation in 
the procedures, the grounds for exclusion do not 
apply thereto, and this does not entail any significant 
changes in the agreement; or

(c) as a result of taking over by the contracting authority 
of liabilities of the contractor towards its subcontrac-
tors;

•	the changes, irrespective of their value, are not signifi-
cant; and

•	the total value of changes is lower than the EU threshold 
value, and is lower than 10% of the value of the contract 
originally set forth in the agreement as regards contracts 
for services or supplies or, in the case of contracts for 
construction works, is lower than 15% of the value of the 
contract originally laid down in the agreement.

A change in the provisions contained in the agreement or 
framework agreement shall be deemed significant where:

•	it changes the overall nature of the agreement or frame-
work agreement compared with the nature of the agree-
ment or framework agreement set out in the original 
wording; or

•	it does not change the overall nature of the agreement or 
framework agreement, but at least one of the following 
circumstances has occurred:
(a) the change introduces conditions that, if they had 

been part of the initial contract award procedure, 
would have allowed for the admission of other con-
tractors than those initially selected or for the accept-
ance of a tender other than that originally accepted;

(b) the change distorts the economic balance of the 
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agreement or framework agreement in favour of the 
contractor in a way not originally envisaged in the 
agreement or framework agreement;

(c) the change materially extends or diminishes the 
scope of the performances and obligations under the 
agreement or framework agreement; or

(d) the change consists in the replacement of the con-
tractor to which the contracting authority awarded 
the contract by a new contractor in the cases other 
than those enumerated above.

Apart from minor differences in wording, Polish law fol-
lows the EU directive principles and does not introduce any 
other situations where the amendment of the contract is not 
possible.

Any contractual provision amended in breach of the rules 
described above shall be invalidated and replaced by con-
tractual provisions in their original wording. 

5.2 Direct contract Awards
The PPL provides for a direct contract (or single-source pro-
curement), which is a procedure whereby the contracting 
entity awards a contract following negotiations with only 
one economic operator.

The legislation permits a single-source procurement under 
certain reasons listed in Article 67 of the PPL (eg, the sup-
plies, services or construction works can be provided only 
by one particular economic operator for technical reasons of 
an objective nature, or reasons relating to the protection of 
exclusive rights arising from separate regulations – where no 
reasonable alternative or substitute exists and the absence of 
competition is not the result of an artificial narrowing down 
of the parameters of the procurement).

5.3 Legislative Amendments Under consideration
The Polish authorities have started the process of preparing 
a completely new and complex public procurement regula-
tion. The main reason is the need to replace the current PPL, 
which has been amended many times. Another reason is 
the development of public procurement jurisprudence that 
strongly influences the practical application of the legisla-
tion. A draft of the new PPL Act was submitted to public 
consultation on 24 January 2019.

wierzbowski eversheds Sutherland 
Spółka komandytowa
Ul. Jasna 14/16A,
00-041 Warszawa

Tel: + 48 22 50 700
Fax: +48 22 50 701
Email: kancelaria@eversheds-sutherland.pl
Web: www.eversheds-sutherland.pl
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